CLARK et al 

Appl. No. 10/501,779 

November 20, 2008 



REMARKS/ARGUMENTS 

1 Claims 48-65 now stand in the present application, claim 51 having been 

amended and claims 40-47 and 66-74 having been canceled. Reconsideration and 
favorable action is respectfully requested in view of the above amendments and the 
following remarks. 

In the Office Action, the Examiner has rejected claims 48-53, 57 and 59-62 under 
35 U.S.C. § 102(e) as being anticipated by Rollins, has rejected claims 54-56 and 63-65 
under 35 U.S.C. § 103(a) as being unpatentable over Rollins in view of Kitze, and has 
rejected claim 58 under 35 U.S.C. § 103(a) as being unpatentable over Rollins in view 
of Bowman-Amuah. Applicants respectfully traverse the Examiner's §§ 102 and 103 
rejections of the claims based on Rollins. 

As noted above claims 40-47 and 66-74 have been cancelled thereby mooting 
the Examiner's rejections of claims based in part on Sawyer. The remaining claims 48- 
65, which include independent claims 48 and 57, have been rejected as anticipated by 
Rollins (claims 48-53, 57, and 59-62) or as obvious over Rolling in combination with 
Kitze (claims 54-56 and 63-65) or Bowman-Amuah (claim 58). 

Independent claims 48 and 57 require that the specified application is only 
charged for if the high bandwidth rate is being used, since the billing process only 
applies to high bandwidth use. See present claim 48 at lines 3-4 and present claim 57 
at lines 7-8. This required feature of Applicant's claimed invention is not taught or 
suggested by Rollins (nor for that matter by Sawyer) which simply charges a surcharge 
for use of the device (application) whatever bandwidth is used to deliver it. 
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More particularly, the passages of Rollins cited by the Examiner do not teach or 
suggest that Rollins controls the billing system in accordance with the application in use. 
See Rollins at columns 1-2. Although Rollins mentions that the bandwidth required 
depends on the applications to be used, it is apparent that there is no means for 
matching bandwidth to application required - the passage explicitly says that billing 
systems typically result in users paying for more service than they use on a regular 
basis. Rollins describes a "bandwidth-on-demand" system which allows the user (or 
presumably an application under the control of the user) to request additional bandwidth 
when, and only when, required, and to adjust the billing accordingly. The passage cited 
by the Examiner at column 5, lines 28-29, and 42-26 only suggests surcharging the user 
for extra bandwidth, but there is nothing to suggest billing at different rates for the same 
bandwidth according to which application is run. 

Rollins operates contrary to Applicant's invention, because the present invention 
- as required by present independent claims 48 and 57 - changes the billing rate for a 
specified application when the first (high) bandwidth is used (by virtue of the output 
generated by its use) but not when the low bandwidth is used (because the billing 
process is not applied at all for use of the low bandwidth). Thus Applicant's invention 
applies one of two different tariffs to a first (high) bandwidth, according to whether the 
specified application is being used, but applies a single tariff (cheap or even free) to 
another (lower) bandwidth, regardless of whether the specified application is being 
used. Rollins' tariff depends only on the bandwidth. (Sawyer applies a surcharge for 
certain applications, regardless of the bandwidth used.) Therefore, Applicant's 



-7- 



1407189 



CLARK et al 

Appl. No. 10/501,779 

November 20, 2008 

invention, as disclosed and claimed, patentably defines over the cited art because it 
applies application-specific rates only to the use of the high bandwidth. 

The secondary references of Kitze and Bowman-Amuah clearly do not solve the 
deficiencies noted above with respect to Rollins (and Sawyer). Accordingly, claims 48- 
65 patentably define over the cited art taken singly or in any combination. 

Therefore, in view of the above amendments and remarks, it is respectfully 
requested that the application be reconsidered and that all of claims 48-65, standing in 
the application, be allowed and that the case be passed to issue. If there are any other 
issues remaining which the Examiner believes could be resolved through either a 
supplemental response or an Examiner's amendment, the Examiner is respectfully 
requested to contact the undersigned at the local telephone exchange indicated below. 



CC:lmr 

901 North Glebe Road, 11th Floor 
Arlington, VA 22203-1808 
Telephone: (703)816-4000 
Facsimile: (703)816-4100 



Respectfully submitted, 



NIXON & VANDERHYE P.C. 




Chris Comuntzis 
Reg. No. 31,097 
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